Chapter 3. Assurances Sought by Stakeholders for Habitat
Enhancement Activities

INTRODUCTION

As previously described, the Working Group began meeting in autumn 1999 to discuss the
futureof the Bypassfrom the perspective of landownersand responsibleagencies. Stakeholdershave
engaged in extensive discussion about issues such as:
protection of the current and future flood control function of the Bypass;
past, present, and potential future hydrology;

existing and potential hydraulic impacts of land use changes in the Bypass;

economic impacts of land use changes in the Bypass;
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impacts associated with introduction, protection, and management of special-status
Species;

# historical land management practices in the Bypass, including enforcement of historic
and recent state easements; and

# future involvement of stakeholdersin Bypass-related decisions.

Asmeetings progressed, the landowner stakehol ders (including tenants) devel oped ageneral
consensusthat enhancement changes could beimplemented in the Bypasswith their support if local,
state, and federal government representatives could provide them with several assurances. This
chapter discusses the assurances identified to date. It is important to note that although these
assurances (and associated issues described later) represent a comprehensive list of concerns, it is
not the intent of the Working Group to limit itself to only those concerns presented herein. Over
time, the Working Group may identify other concernsin addition to those presented in this chapter.
Chapter 4 presents several habitat-related ideas that could be feasible over time if the following
assurances can be provided.

It is aso important to note that the Working Group acknowledges that it is not a formal
decision-making body. Such authority exists with the Yolo and Solano County Boards of
Supervisors and other bodies of appropriate decision-makers. The Working Group also
acknowledges that, as a group, it holds no jurisdictional authority over lands in the Bypass.
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Furthermore, it is critically important that the opinions in this chapter (and document) are not
construed by any reader as an absolution of private property rights by specific Bypass landowners.
Landowner members of the Working Group maintain their private property rights (to the extent
allowed by local, state, and federal laws) and contend that those rights should not be subjugated by
the actions or desires of adjacent landowners or by the Working Group as a whole. Nonetheless,
through aconsensus-based process, the stakehol dershave established thesefoll owing assurancesand
associated issues as vital components of future land use changesin the Bypass.

Lastly, it isimportant to note that the opinions expressed in this chapter do not necessarily
represent the opinions of the Foundation directors or staff.

ASSURANCES

As Working Group meetings have progressed, the landowner stakeholders in the Bypass
have discussed numerous topics of concern. Over the course of the project, these topics have been
distilled down to six general categories of assurances that should be provided to landowner
stakeholders in the future as part of any proposed habitat enhancement land use changes in the
Bypass. These six categories are:

# maintenance of stakeholder economic viability;
# protection of stakeholder lifestyles,
# fair compensation for land use changes;

# establishment of statutorially authorized, legally binding, and enforceable safe harbor (or
similar) agreements regarding the introduction or enhancement of habitat for special-
status species,

# assessment and mitigation of habitat enhancement project impacts related to hydraulic
and hydrologic alterations; and

# acknowledgment by local, state, and federal government representatives that the
Working Group is a primary advisory organization for all land management/water use
issuesin the Bypass.

Bypass stakehol dersacknowledgethat the concept of assurancescan havedifferent meanings
to different people. While the above categories can be considered as stand-alone items, they also
inherently overlap. Thefollowing section provides descriptionsof these assurancesto ensureclarity
for the reader.
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Maintenance of Stakeholder Economic Viability

Future changes to land use in the Bypass may affect a landowner’s ability to remain
economically viable. Some examples of impacts are listed below.

# Access issues related to enhanced habitats, such as road closures, culvert and bridge
removals, and operations and management restrictions, could create impediments to
vehicles and equipment. Such accessissues could result in aloss of time efficiency for
farmers and field staff, increased fuel consumption as a result of increased detour
distances, and increased safety hazardsif farm equipment isrequiredto travel on surface
roads more often.

# Water conveyance facilities, such as ditches, swales, pumps, check dams, and canals,
could be adversely affected by increased vegetation areas, habitat-oriented buffer zones,
conservation easements next to actively farmed land, and other similar conditions.
Adverse impacts on water delivery facilities could include atering the timing of water
delivery, increasing the operation and maintenance costs associated with water delivery
and drainage facilities, increasing postflood maintenance efforts, such as removal of
increased sediment and debris loads, and other similar impacts.

# Water required to support crops and managed wetlands could be affected by diversions
for additional habitat-related uses. Managed wetlands and farming operations relying
on water deliveries at certain times of the year could find these resources diverted or
minimized because of application of thesewaterson habitat-based lands. Critical timing
for spring and summer irrigation of row crops, flood up for rice fields, and similar
situations could be impacted.

# Landownerscould beadversely affected by enactment of prohibitions on the application
of pesticides, herbicides, and other agricultural amendments. Such prohibitions may
result from the presence of special-status species or public land users. Such conditions
would minimizealandowner’ sability to be competitivewith other regiona growersthat
do not have such restrictions.

Ingenera, agricultural interestsinthe Bypasssubsist onrelatively small profitmargins. The
examples of reasonably foreseen impacts discussed above could result in an increased cost of doing
business. Theseincreases, coupled with recent agricultural industry surplusesin commodities such
as corn and rice and the resulting price decreases of these commodities, could permanently and
adversely affect alandowner’s (or tenant’s) ability to stay economically competitive. Impacts on
economic competitiveness could result in a landowner’s decision to change from practicing
agriculture to fallowing land.

Alternatively, and because of recent state, federal, and nonprofit funding sources, landowners
could choose to change from agricultural land usesto habitat-related land uses. In either situation,
flowage and clearing easements held by the state (Chapter 2) could be prohibitive to alandowner’s
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desireto changeland uses, even if such changes constituted thelandowner’ sbest or only alternative
to remain financially stable.

These conditions must be addressed on a parcel-specific basis and cumulatively across the
Bypass if landowners are to become willing to implement habitat enhancement changes.

Protection of Stakeholder Lifestyles

Farming and ranching have been the life’s work of many Bypass landowners and tenants.
In some cases, it iswork that their parents and grandparents did. Many of these stakeholders have
a bond to the landscape—a bond that transcends economic viability. Some stakeholders in the
Bypass chooseto remainin agriculture, even with low profit margins, ssmply becauseitisalifestyle
they know and enjoy. These stakeholders need assurance that land use changes on adjacent lands
or on portions of their lands (potentially in the form of conservation easements or habitat-friendly
farming easements) will not impede their lifestyle.

Similarly, duck clubs (privately managed wetlands) have been in the Bypass for many
decades. These managed wetlands represent more than just an economic investment to landowners.
Rather, these wetlands are a part of landowners’ backgrounds as residents of the region and as
stewards of the land. Changes in conditions that would threaten the viability of these managed
wetlands need to be addressed.

Fair Compensation for Land Use Changes

In some cases, landownersmay bewillingto sell their land or enter into easement agreements
for habitat-related uses. In these cases, potential sellers must be assured that compensation for their
land is commensurate with compensation offered elsewhere in the Bypass for similar uses.
Additionally, potential sellersneed assurancethat their land valueswill be assessed based on the net
habitat benefits anticipated to be derived from the future use of the land, rather than on the
continuance of agricultural practices. Inapotentialy depressed agricultural marketplace, suchland
appraisal based on agricultural useswould beinappropriate and would not reflect fair compensation.
Additionally, aspart of any compensation package, |landowners need to be adequately compensated
for any existing habitat values that they have established or preserved on their property.

Lastly, these potential sellers should be assured that the value of their land will not be
depressed by their adjacency to land previously purchased or modified for habitat uses by state,
federal, or nonprofit organizations. For example, if the USFWS establishes refuge land in the
Bypass, propertiesadjacent to refugelands should not experiencealossin valueand/or utility simply
because of that proximity.
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Establishment of Statutorially Authorized, Legally Binding, and Enforceable Safe Harbor
Agreements Regar ding Special-Status Species

The presence, introduction, enhancement, and management of specia -status speciesonlands
dedicated to habitat improvements and adjacent to ongoing flood control, water supply, agricultural,
and managed wetland practicesisasignificant concernto public and privatelandowner stakeholders.
Many of these practicesare discussed in Chapter 2. Public and privatelandowners, water users, and
associated tenants must be granted statutorially authorized, legally binding, irreversible assurances
by state and federal natural resource regulatory agencies. These assurances must state that land use
changes resulting in the presence, introduction, enhancement, and management of special-status
species will not endanger landowner stakeholders' ability to perform necessary land and water
management activities on surrounding and nearby other lands. These lands includes privately
managed wetlands (duck clubs) under federal and/or state conservation easementsthat must maintain
certain habitat standards, as specifiedin easement language. “ Necessary |land and water management
activities’ can generally be defined as those activities that must take place to remain economically
viable and/or maintain compliance with previously developed legal agreements. For example,
operating and maintaining infrastructure, pumping water to irrigate fields, spraying insecticides,
applying other amendments, operating field equipment, and managing vegetation cover crops and
vegetation distribution are all necessary activities that could be jeopardized by the introduction of
and management for specia-status species.

Assurancesregarding the accommodation of such activitiesaregenerally called * safe harbor
agreements’. The USFWS published general policy language regarding safe harbor agreementsin
June 1999; however, there has been little resolution of thisissuein the Sacramento Valley and Bay-
Deltaregion. Furthermore, the Working Group is acutely aware that the concept of safe harbor
agreements has not truly been tested in a court of law, and thereislittleto no legal precedent asto
the ability of such agreements to withstand legal challenges. Therefore, even the application and
settlement of safe harbor agreements remains a tenuous proposition to public and private
landowners, water users, and associated tenants without the existence of legal precedent from
elsewherein Californiaor theUnited States. Inlieu of suchtime-tested precedents, private and some
public Bypass landownerswill requirelegally binding assurances from appropriate and responsible
regul ating agenciesthat if asafe harbor agreement isinvalidated, the public and private landowners,
water users, and associated tenants are indemnified of al responsibilities associated with the
mai ntenance of special-status speciesindividuals, populations, and habitat conditions. Furthermore,
similar indemnifications and assurances need to be provided to public and privatelandowners, water
users, and associated tenants that choose not to participate in habitat-related land use changes.
Without such assurances from state and federal agencies, thereislittle to no incentive for Bypass
public and privatelandowners, water users, and associ ated tenantsto introduce habitat improvements
to their lands or to support habitat improvements to neighboring lands.

It must be noted that in response to the above concerns of landowners, water users, and
tenants, the federal resource agencies tasked with endangered species regulatory responsibilities
(USFWS and National Marine Fisheries Service [NMFS)]) assert they have no legal authority to
indemnify other parties without specific authorization from Congress. However, Working Group
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representatives from the USFWS have stated that they can assist in the defense of safe harbor
agreements against legal challenge.

Assessment and Mitigation of Hydraulic and Hydrologic
I mpacts on Stakeholder Lands

Technical experts generally accept that habitat-rel ated land use changesin the Bypass could
have some effect on floodflows. Specifically, the introduction of different types of naturalized
vegetation inthe Bypass could result in changesto water surface elevationsduring flood conditions.
These changes are caused by friction and back water effects associated with the vegetation and are
influenced by the location and extent of such vegetation. The presence, size, and location of
naturalized vegetation al so may cause other hydraulic effects, such as changesin flow direction and
velocities. All of theseimpacts could occur cumulatively acrossthe Bypass and at aparcel-specific
level.

Stakeholders need assurancesthat any proposed habitat-related land useswill betechnically
assessed for potential impactsto current and potential future flood control conditions. They further
need assurance that any negative impacts are fully mitigated, so that net Bypass-wide and parcel -
specific effects are neutral.

Additionally, from a“competing habitats” perspective, some stakehol dersare concerned that
increased flooding in an attempt to improve habitat conditions for special-status species may
adversely impact nesting waterfowl, pheasants, and other ground-nesting birds, as well as other
terrestrial species.

Acknowledgment of the Working Group asa
Primary Yolo Bypass Advisory Organization

As previoudly stated, the Working Group is aware of and comfortable with itslimited role.
The Working Group does not seek to be a decision-making body. However, it is clear to the
members of the Working Group that for many years numerous decisions and discussions about
Bypass-rel ated issues have occurred without the advice and involvement of the landowners most
directly affected by such decisions and discussions. The Working Group seeks to avoid those
oversightsin the future.

It isimportant that al elected and appointed decision-makers be aware of the constituent
resource available to them in the form of the Working Group. It is critically important that any
groups or individuals proposing future activities in the Bypass (as well as activities affecting flood
water sources upstream) use the Working Group forum as a means of communicating ideas and
gaining affected stakeholder input. The Working Group anticipates a long range and sincere
commitment from agency representatives to work together to discuss and solve future management
issues.

Final Report Chapter 3. Assurances Required by Stakeholders for
A Framework for the Future: Habitat Enhancement Activities
Yolo Bypass Management Strategy 3-6 August 2001



ASSURANCE-RELATED TOPICSAND ISSUES

Aspreviously described, stakehol dershave held numerous, wide-ranging discussionsat each
Working Group meeting. In the context of the previously described assurances, the landowner
stakeholders have identified specific issues that should also be addressed to further ensurethat their
interests are protected. Some of these issues are pertinent to the entire Bypass; others are more
parcel-specific. As with the previously described assurances, these issues can sometimes be
considered as“ stand aloneissues’ and, conversely, sometimes can overlap closely with each other.
Although they do not need to be resolved as an immediate result of this Management Strategy, the
landowner stakeholders assert that these issues are critical to future implementation of habitat
enhancement activitiesin the Bypass. These issues have been organized under the following topic
headings:

federal and state resource management and regulatory programs,
water and flood management structures,
land and flowage easements,

water use and availability,

economic impacts,

public access to bypass lands,

flooding and floodflows,

upstream storage and river capacity,
fisheries,

waterfowl and upland game birds,
agricultural pests,

genera habitat conditions,

genera information needs.
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Federal and State Resour ce Management and Regulatory Programs

# CALFED (and its natural resource partner agencies NMFS, USFWS, USACE, DWR,
and DFG) should not be alowed to mandate land use and land ownership changesin the
Bypass. Such changes must remain voluntary.

# Theexisting NRCS Water Bank and DFG Presley Programs and the new NRCS CRP
focus on waterfowl and do not allow for greater flexibility of land management in the
Sacramento Valley. Increased management flexibility would allow landowners to
maintain their conservation easement revenues while creating habitat conditions that
would support awider range of species.

# Public and private landowners and tenants engaged in operations necessary to their
continued livelihood, institutional missions, and /or previous legal responsibilities
require safe harbor agreements, incidental take permits, and/or enforceable and binding
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indemnity clauses for any activities associated with the enhancement of special-status
species and habitats (see page 3-5 regarding conflicting positions relative to
indemnification issues). These specific stakeholders need to have feasible and
acceptable land and water management activities defined, memorialized, and resolved
by state and federal agencies.

# Many issuesassociated with the proposed USFWS NDNWR remain aconcern (several
of these issues are described elsewhere in this section). The USFWS must remain an
active member of the Working Group and communicate and discuss refuge planning,
operations, and management options.

# Decisions and commitments made by agency representatives need to be backed up by
signed documentation, such as memorandums of agreement or formal contracts. There
isageneral lack of confidence by landownersthat decisions and commitments made by
such representatives will be honored or maintained in perpetuity by their respective
agencies if those specific representatives are reassigned to jobs outside of Bypass
jurisdiction.

# The Sacramento—Y olo Mosquito and Vector Control District (SYMVCD) provides a
critical service in the Yolo Bypass and adjacent communities. Any future habitat
concepts being considered for implementation must be directed to the SYMVCD for
their design input.

# Therecently approved state and federal partnership on CREP easementsis supported by
theWorking Group. Severa landownersareeager to determinetheir potentia eligibility
for the program. Appropriate agencies need to support inclusion of landsin the Bypass
inthe CREP. Additionally, these same agencies should make full funding of the CREP
a priority in California as a means of effectively implementing habitat enhancement
projects and compensating landowners.

Water and Flood M anagement Structures

# Potential or proposed changes to the Tule Cana/Toe Drain and the Fremont and
Sacramento Weirs need to be fully analyzed and communicated to Yolo Bypass
stakeholders.

# Potential or proposed changesto levees upstream in the Sutter Bypass, along the Feather
and Y ubaRiver systems, and along the lower Sacramento and American River systems
need to be better analyzed and better communicated to Y olo Bypass stakeholders.

# Impacts on Bypass capacity from the Ship Channel levee (completed in 1963) need to
be assessed. It isunclear whether this issue was analyzed earlier and, if so, by whom
(related issues regarding impacts to flowage easements are discussed below).
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# The City of Woodland needs assurances that the agencies responsible for flood
conveyance and flood control facilities (i.e., Reclamation Board and USACE) will
ensure conveyance of Cache Creek floodflows through and out of the Cache Creek
Settling Basin during floodflow conditions in the Bypass.

L and and Flowage Easements

# From the landowners perspective, flowage easements held by the state should be
assessed against current FCP conditions to see whether physical, financial, and legal
assumptions made when easements were first written are till valid and equitable.
Should discrepancies be identified, easements should then be updated to account for
present and future conditions, such as upstream urban development and inflows, habitat
enhancement projects, upstream reservoir operations, and other similar conditions that
could alter the flow conditions from those that existed when the easements were first
granted.

# DWR and USACE projects, such as levee raises, in and near the Bypass have raised
concern that such projectswill increase water surface elevations and flood duration and
frequency in the Bypass but will not result in amendmentsto Bypass flowage easements.
Such future proposal s need to be more adequately communicated to the Working Group
than in the past and have accurate and defensible analyses conducted to determine
potential impacts and mitigation for Bypass land parcels.

# The degree of Reclamation Board control over vegetation management in the Bypass
needs to be assessed and possibly revised to accommodate the opportunity for private
landownersto changethe use of their land in the Bypass (assuming that such changesdo
not negatively impact flow conveyance and design water surface elevations)

# Any parcel-specific or Bypass-wide flooding increases caused by proposed habitat
enhancement proj ectsin the Bypass should be assessed to determine whether additional
flood easement payments should be provided to affected landowners.

# Any parcel-specific or Bypass-wide flooding increases as a result of upstream changes
in land use and the FCP should be assessed to determine whether additional flood
easement payments should be provided to affected landowners.

# Impacts on Bypass capacity created by the construction of the Ship Channel levee need
to beassessed in the context of easementsdevel oped beforethe construction of thelevee.
Changesto water surface elevations, duration, and frequency have never been assessed
or accommodated through additional easement payments to affected landowners.
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# Operators of gas pipelines and gas well sites need to be protected from undue hardships
to themanagement of their land and facilitiesasaresult of habitat enhancement. Access
rights and facilities such as roads, berms, and other structures need to be maintained.

# Similarly to the above issue, landowners willing to enter into any type of conservation
easements need to maintain their right to also lease and/or sell mineral rights on their
properties. Easement language must strike a balance between the
enhancement/protection of key habitats and the potential development of minera
resources.

It must be stated that, with regard to the previous bullets under thisissue, the Reclamation
Board and some flood control and reclamation districts adjacent to the Bypass have expressed
dissent with these opinions. Generally speaking, these dissenting affected and associate
stakeholders regject the premise that existing flowage and related easements are inadequate,
deficient, or otherwise impaired.

Water Use and Availability

# Landowners, water users, and upstream water and flood control districts need assurances
regarding who isresponsible for the provision of flows necessary to support habitatsin
the event of adry spell or drought. Water users not participating in habitat programsand
not subject to state and federal water project conditions should not be held accountable
for the provision of environmental water.

Economic I mpacts

# Impacts of the proposed NDNWR on the No Mans Land Fire Protection District must
be assessed and mitigated to ensure that no revenue lossis incurred by the district asa
result of arefuge, particularly in light of the potential for increased vegetation and fire
fuels resulting from arefuge.

# Impacts of the proposed NDNWR on reclamation district assessments and fees,
cooperative rental rates, and other economic factors must be fully and adequately
assessed and mitigated.

# The loss of local government tax revenues associated with the development and/or
enhancement of habitat in the Bypass should be offset by the state, federal, or
nongovermental entity responsible for the land use change.

# Stakeholders must be fully compensated for any negative impacts on property values
resulting from habitat-related land use changes or water rights restrictions.
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# CALFED and other future state, federal, and private habitat enhancement proponents
need to provide assurances or direct compensation for operation and mai ntenance costs
associated with habitat-related land use changes. Most conservation easements do not
offer such reimbursement, reducing incentives for landowners to enter into such
agreements.

Public Accessto BypassLands

# Plans for future public access to lands in the Bypass need to be fully assessed and
discussed with potentially affected landowners. Proponents of land use changes that
would result in related public access should be required to develop a “public access
management plan” that will includetheinvol vement of Working Group membersand/or
directly affected landowners.

# Present and future state and federal wildlife areas should create hunting programs for
those lands to ensure a balance of hunted and nonhunted waterfowl and game bird
habitat. Distribution and location of these additional hunted |ands should be discussed
on ayearly basis with representatives from existing duck clubs. An overabundance of
nonhunted refugia could impact the economic viability of existing duck clubs in the
Bypass.

# Public access for hunting and nonhunting activities must be tightly controlled. Public
accessroads, trails, parking, and other facilitiesshould not interferewith agricultural and
duck club operations. Public access routes should have controlled access points and
should beroutinely patrolled by enforcement officials. Assurances must be provided by
state and federal representatives that trespassers will be prosecuted to the limit of the
law.

# Land use changesthat result in public access should be required to include buffer zones
aspart of their project/sitedesign. Such buffersshould be devel oped onthe property that
isincorporating the land use change, rather than the adjacent affected land. Such buffers
designs could be part of the previously proposed “public access management plan” but,
regardless of the format, should include input from affected landowners.

# Lower Bypass accessviaYolo CR 155 islimited by the use of the West Bypass Levee
for Bypassingress and egress. Thisleveefacility issubject to closuresfor flood control
situations and cannot be impeded by additional public access infrastructure.
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Flooding and Floodflows

# Increased floodflowsin the Bypassinterfere with water supply diversion operationsand
maintenance by Bypass water users. Better practices need to be developed in
cooperation with DWR to accommodate diversion and maintenance needs.

# Late-seasonflooding laststoo long, comeswith little warning, and adversely affectsthe
farmers preparations for crop planting. Additionaly, late season-impacts adversely
affect ground-nesting birds and reduces the production of food plants for waterfowl.
Better flow projection and early warning systems need to be implemented to more
effectively inform landowners and tenants of potential |ate-season flooding.

# Theflood capacity in the Bypass needs to be maintained and protected for current and
futureneeds. Potential increasesinwildlife habitat need to be studied for thecumulative
and parcel-specific effects on floodflows. Changes to flood control structures, such as
increased levee height, construction of slurry wallsin levees, and similar options, need
to be implemented if flood control capacity is to be decreased by habitat or increased
upstream inflows.

# Increased stormwater runoff from all sources in the Sacramento River watershed needs
to be accommodated in flood design assessments for the Bypass.

Upstream Storage and River Capacity

# New offstream water storage facilities or increasesin the capacity of existing upstream
reservoirs need to be considered and analyzed. Failureto pursue such options needsto
be assessed in the context of future impacts on Bypass landowners and the existing
flowage easements held by the state.

# Dredging of the Sacramento River should be considered as a means to maintain or
increase capacity in the Bypass. If dredging isnot afeasible option, therationalefor its
infeasibility, as well as other alternatives to dredging, should be fully assessed and
discussed with the Working Group.

Fisheries

# Land use changesto benefit special-status fish spawning, rearing, and passage must not
occur at the expense of economically viable agricultural and privately managed wetland
operations. Designsfor created fish habitat on privateland must be mutually compatible
with managed waterfowl habitats and agricultural activities. Landowners must be
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adequately, fairly, and fully compensated for changes in land use that would adversely
affect economic viability. Thiscompensation also appliesto project effects on adjacent
properties.

Waterfowl and Upland Game Birds

# Foraging and nesting habitat for waterfowl and upland game birds must be maintained
and/or enhanced.

# Upland habitat conditions should be considered as part of future flood control and
habitat-related proposals in the Bypass. Increased flood duration and frequency and
late-season floods affect the quality and quantity of breeding, foraging, and cover habitat
for avian species.

# Potential flight paths for the Sacramento International Airport should be assessed and
monitored regarding any potential impacts to waterfowl and other migratory bird
populations.

Pest and Predator Management

# Extensive technical analysis and public outreach needs to be conducted regarding the
potential increase of non-native species, such as mitten crab, pepperweed, water
hyacinth, and giant reed, caused by enhanced habitat in the Bypass. Operations and
mai ntenance budgets need to be available to projectsthat develop additional habitat, so
that the presence of non-native species can be controlled.

# Analysis needs to be conducted as part of any increase in habitat area to ensure that
mosquito populations do not increase and are controllable. Any potential habitat
enhancement projects must be designed to meet criteria set forth for mosquito vector
control and must be in compliance with appropriate SYMVCD guidelines regarding
related planning, design, and operations and maintenance.

# Studiesneedto be conducted to determinetheimpact of increased habitat on agricultural
pests. Habitat areas can provide overwintering areas for crop-damaging and beneficial
insects. For instance, thefollowing questions must be answered: What native plantsare
hosts for key pests? How can areas that are converted to habitat be managed for pest
control? How would farmers be compensated for the increased presence of pests and
resultant productivity losses?

# Any habitat-related land use changes must providefor the management of potential avian
and mammalian predators of waterfowl and other game birds.
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General Habitat Conditions

# The location of potential habitat should concentrate on areas that will not decrease
floodflow capacity or impede future floodflow requirements of the FCP.

# Habitat options in the Bypass should recognize the habitat needs of upland terrestrial
species, not just avian species, and fish and other aquatic species.

# Enhanced and/or created habitats should have enforceable and funded operations and
maintenance criteria and active management of said efforts.

# The implications and impacts of establishing and/or enhancing wetland and riparian
habitats in an area documented to have high mercury levels needs to assessed,
documented, and publicized.

# Landowners participating in wetland and riparian habitat programs need to be
indemnified from species protection laws and statues and/or allowed to opt out of said
habitat programs if mercury is determined to be present on their lands and exposure to
mercury proves to be adetrimental factor to species populations, species reproduction,
or similar conditions.

General Information Needs

# How and stage data-collection facilities, such as gage stations, need to be installed or
modified on Putah Creek, Cache Creek, the Knights Landing Ridge Cut, and tidally
influenced sloughsin the Southern Bypassto better record and assesstheimpact of flows
from these sources on lands in the Bypass.

# Better hydrologic assessment tools need to be developed to compile better information
regarding flows over the Fremont Weir. Thisimprovement needs to be made in order
to determine whether the flows that make the weir spill today are the same asthe flows
that made it spill in the past.

# The USACE and the Reclamation Board need to confirm and agree on the exact flood
conveyance capacity of the Bypass, how close the Bypass has come to meeting or
exceeding this capacity, and the future flood conveyance expectations for the Bypass.

# The Reclamation Board, with support from the USACE, needs to create an equitable,
affordable, and programmaticway for partiesinterested in habitat enhancement to assess
their specificimpactson floodflow conveyance. Presently, thereare numeroushydraulic
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assessment tool s used to assess Bypass conditions and numerous exampl es of variations
on enforcement of Reclamation Board policies. Both thetoolsand enforcement need to
be standardized.

# Landowners and tenants need to know what they can expect from any land use
modifications and water management conditions upstream, so that they can make
educated business decisions for the future.

# Communication about public meetings and public comment periods on projects that
affect Bypass lands (e.g., levee improvements, size increases) needs to be improved.

TOPICSAND ISSUESRELATED TO THE PROPOSED
NORTH DELTA NATIONAL WILDLIFE REFUGE

Aspreviously discussed in thisdocument, the USFW Shas proposed to developthe NDNWR
in the Southern Bypass. The proposed refuge is of an undetermined size at this time; however, as
previousy stated, the USFWS is evaluating a preferred alternative consisting of 12,300 acres,
focused in the downstream end of the Southern Bypass (Figure 1-3). The USFWS anticipates
completing the National Environmental Policy Act process on the proposed refuge by early to mid-
2002.

Although the Foundation did not envision the proposed refuge when the Management
Strategy project was proposed, funded, and initiated, the refuge became an issue that was dealt with
repeatedly inWorking Group meetings. Asevidenced by previoustopicsandissuesdiscussedinthis
chapter, the proposed refuge remains a primary concern of many stakeholders. Therefore, the
following discussion is an additional set of topics, issues, and commitments developed by the
USFWS refuge planning staff regarding the proposed refuge’ s effect on the Bypass, itslandowners,
and other associated stakeholders.

# Willing-Sler Basis—Participation in arefuge will be on avoluntary basis and only by
willing landowners.

# Compensation at Fair Market Value—Landowners who choose to participate in the
proposed refuge must and will receive just compensation from the USFW S based on the
fair market value of their property.

# Conservation Easementsfor Duck Clubsand Privately Managed Wetlands—Depending
ontheavailability of willing landowners, the USFWSwill continueto pursueacquisition
of conservation easementsin the vicinity of existing duck clubs; feetitle purchases will
not be pursued in the duck club area.

# Exclude Prime Farmland—USFWS will not pursue nor will it acquire feetitle interest
in any prime agricultural lands.
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# Participation in the Working Group—If a refuge is established, the USFWS will
continueto actively participate asamember of the Working Group to communi cate and
discuss refuge planning, operations, and management options.

# Coordination of Refuge Public Use—Any plans for future public access will be fully
assessed, discussed, and developed in coordination with adjacent landowners. Any
hunting programs will be designed to ensure a balance of hunted and nonhunted
waterfowl and gamebird habitat. Discussions will occur on a yearly basis between the
USFWS and representatives from existing duck clubsto ensure that nonhunted refugia
arenot impacting the economic viability of existing clubs. Public accessfor hunting and
nonhunting activitieswill betightly regulated to not interfere with agricultural land and
duck club operations.

# Compliancewith Flood Protection Lawsand Policy—The USFWSwill comply withthe
requirements of both existing state easements attached to properties purchased by the
USFWS and with Presidential Executive Order 11988, Floodplain Management. The
requirements of Executive Order 11988 areto reducetherisk of flood lossand minimize
the impacts of floods on human safety, health, and welfare. The USFWS must also
comply with its own floodplain management policy, including:

— avoiding the long- and short-term adverse effects caused by the human occupancy
and modification of floodplains;

— reducing the risk of flood loss and minimizing the impacts of floods on human
health, safety and welfare;

— incorporating the concepts, strategies, and management toolsof the Unified National
Program for Floodplains Management into the USFWS' s programs and actions; and

— using an integrated process to involve the public in the planning of all actions and
decisions.

# Participationinthe Yolo Bypass TAC —The USFWSwill continueto participatein the
TAC and use their recommendations to assess refuge management actions that may
impact the floodplain. Any modifications of the floodplain proposed by the refuge will
be subject to TAC review.

# Minimization of economic effects—Any potential or real economic impacts associated
with the devel opment of the refuge will befully and adequately assessed and mitigated.

In response to these commitments, two associated stakeholders provided the following
comments.

Reclamation District 2068 with additional support and guidance from other private
landowners has stated that the USFWS must clearly and affirmatively waive refuge primacy
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requirementsand, the USFWSmust pur suean agreement or Memorandumof Under standing (MOU)
that subor dinates the operation of the refuge to the paramount flood control use of the Bypass. No
land or easement should be accepted for owner ship by the USFWSwithin the proposed refuge until
such an MOU or agreement is completed between the USFWS, the USACE, and the Reclamation
Board that clearly defines the primacy of the flood control purpose within the Bypass. This
agreement must include preservation of the existing capacity and provide for the possibility of
increased future demands on the flood control system as a result of upstream development and
altered hydrology. Such changes could require flood control improvements within the Bypass to
accommodate those future demands. Any agreement or MOU must al so ensurethat the USACE and
Reclamation Board (and its maintaining agencies) will not be required to mitigate for present or
future flood control activities and impacts as a result of this subordinate use as an operation of a
refuge. It must be clear that asa condition of the establishment of the refuge, the state and federal
governments will provide clear and legal confirmation that all lands in the Bypass, including the
refugeland, haveflood control astheir primary function, unimpaired by the operation of therefuge.

The Delta Protection Commission has stated that as a part of the USFWS s commitment to
“ exclude prime farmland” (as listed above), such prime agricultural land needs to be defined,
mapped, reviewed, and approved by the Working Group.
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